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Discharge and pre-rehabilitation under bankruptcy law and
Islamic law: a boon or a bane?
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aUniversiti Utara Malaysia Kuala Lumpur, University Utara Malaysia, Kuala Lumpur,
50300, Malaysia; bDepartment of Business Management, Kolej Professional MARA,
Beranang, Malaysia
Repeated calls for a reform of the bankruptcy laws in Malaysia resulted in
the renaming of the Bankruptcy Act 1967 (BA 1967) to the Insolvency Act
1967 (IA 1967), which came into force on 6th October 2017. Among the
changes made by the IA 1967 are provisions relating to an automatic dis-
charge of bankruptcy and a pre-rehabilitation scheme. Islam prohibits the
cancellation of debt since it denies the rightful party from making a claim –
however, it does encourage a creditor to be lenient to a debtor. In consider-
ing the changes made to the bankruptcy law, this paper examines the
provisions on bankruptcy discharge and pre-rehabilitation including the new
provisions of automatic discharge and voluntary arrangement (VA). Data for
this study comprises primary and secondary data from statutes, case reports,
textbooks, and articles from both law and non-legal journals. This paper
also analyses the Islamic law’s view of debt, discharge of debt and the con-
cept of pre-rehabilitation. The data for the Islamic component consists of
verses from the Holy Quran, Islamic traditions and teachings of Prophet
Muhammad PBUH as well as articles from Islamic journals. The paper con-
cludes by showing that VA is the only form of bankruptcy pre-rehabilitation,
statutorily granted and available for debtors in Malaysia to avoid bank-
ruptcy, and the introduction of automatic discharge facilitates a quick way
out of debt for a bankrupt and enables him to start afresh. The findings also
show that the principle of discharge under Islamic bankruptcy law is applic-
able to debtors who genuinely face hardship to pay their debts. Islam
encourages creditors and debtors to enter into negotiation for the settlement
of debt instead of the debtors being declared bankrupt due to the inability to
pay their debts.
1. Introduction
The Malaysian Insolvency Act (IA) 1967 came into force on 6th October 2017.
With the enforcement of the Act, the Bankruptcy Act (BA) 1967 is now known as
IA 1967. There were eight main changes throughout the amendment which
included provisions relating to social guarantor, personal service for bankruptcy
notice and petition, rescue mechanism, bankruptcy threshold, automatic discharge
of bankruptcy, single bankruptcy order, objection of discharge application under
Section 33A, and Insolvency Assistance fund. Prior to the amendment, there was
no provision regarding automatic discharge and pre-rehabilitation scheme in the
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Malaysian bankruptcy law. The amended act however, allows for the automatic
discharge of bankruptcy and contains provisions for pre-rehabilitation. These pro-
visions enable a bankrupt to be free of debts and to have a fresh start in life. The
enforcement of the IA 1967 marks the dawn of a new Malaysian bankruptcy
regime.1 In view of significant developments in the bankruptcy law, this paper
discusses two important elements of the law, i.e., discharge of bankruptcy and
pre-rehabilitation post IA 1967. The discussion continues with an overview of
debt and bankruptcy principles, discharge and pre-rehabilitation concepts in
Islam, and followed by an evaluation and ended with the conclusion.
2. Bankruptcy discharge post Insolvency Act 1967
Prior to the IA 1967, there were three bankruptcy discharge mechanisms available
for a bankrupt. These include discharge of bankrupt by court order, discharge by
Court’s Annulment and discharge by a certificate of the Director General of
Insolvency (DGI). As stated previously, the IA 1967 allows for an automatic dis-
charge of bankruptcy. All four modes of bankruptcy discharge will be dis-
cussed below.
2.1. Discharge of bankrupt status by court order
Similar to the old BA 1976, provisions within the ambit of Section 33, IA 1967
provide for a discharge by the court. Interestingly, most of the sections under the
previous BA 1967 that covered the discharge of a bankrupt by court order are
retained under the current bankruptcy regime. Section 33(1) of the IA 1967 states
that the bankrupt may apply to the court for an order of discharge at any time after
being adjudged bankrupt. After receiving the application, the court shall appoint a
day for a hearing. Notice of the hearing date shall be published 14 days prior to
the hearing. It is stated under Section 33(9) of the IA 1967 that the said notice
must also be sent to each creditor whose debts have been proved and the court
shall hear the DGI and also the creditor.
It is important to note that if the bankrupt is discharged by court order, the
report of the DGI is prima facie evidence for the court to exercise its discretion.2
The court decided in Re Lau Kah Lay & Tang Kuong Tiew; Ex P Cold Storage
(Malaysia) Bhd3 that the discharge order was void where it was not supported by
the DGI’s report or where the report was incomplete. The court held that the
Official Assignee (OA) carries the onerous task of ensuring that a bankrupt has
no hidden assets stashed away whether in his name or in the names of his wife or
children. Further, in the case of Lim Hun Swee v Malaysia British Assurance Bhd.
& Ors and Other Appeals,4 the court found that the report of the DGI was
1B Mckenzie, ‘Malaysia: Insolvency Act 1967 Comes into Force’. <https://www.
lexology.com/library/detail.aspx?g=57548c91-e03f-4e9a-8e68-a8fe53453abf> accessed
22 May 2019.
2Section 33(8) IA 1967. See also F. Lee, ‘Termination of Bankruptcy’ (2006) The
Malayian Bar.
3[2001] 3 CLJ 960.
4[2010] 8 CLJ 680.
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incomplete; hence, the court was not bound to accept it. Other than the failure of
the DGI to prepare a complete report, the decision to grant a discharge might be
varied if it is proved to the satisfaction of the court that the bankrupt has commit-
ted an offence under the IA 1967 or under any written law repealed by it, or under
Sections 421–424 of the Malaysian Penal Code.5
However, in the exercise of its discretion under Section 33, the court in Public
Bank v Choong Yew Wah6 was of the opinion that in order for it to discharge a
bankrupt, the court must have regard not only to the interest of the debtor-creditor
but also the public at large for the simple reason that the general society must not
have the impression that being a bankrupt is not a serious matter.
2.2. Discharge by court’s annulment
Under the BA 1967, the power to annul a bankruptcy order was stipulated in
Section 105. The same provisions of Section 105 bestow power to the court to
annul a bankruptcy in the new IA 1967. Accordingly, under Section 105(1) of the
IA 1967, a bankruptcy order may be annulled under several circumstances. First,
the court may annul the order if it can be shown that the bankruptcy order ought
not to have been made. Second, annulment is allowed if there was a full debt
settlement by the bankrupt, and third, when the bankrupt faces bankrupt proceed-
ings in the Republic of Singapore for distribution of assets under the law govern-
ing bankruptcy in the Republic of Singapore.7 The court in the case of Omar
Khayam Enterprise v Perwira Affin Bank Bhd8 defined the word ‘annul’ to mean
‘to declare invalid’ or ‘to cancel’ and/or ‘abolish’. The court was of the opinion
that where an annulment is granted, it is as if the debtor was never a bankrupt.
The court will grant an order for annulment when it involves technical
grounds, for example where the interest calculation of the debts was inaccurate. In
the case of Hasnah Che Hasan v Hongkong Bank Malaysia Bhd,9 the grounds
relied on by the bankrupt in her appeal to annul a bankruptcy order was that the
calculation of interest in the bankruptcy notice was inaccurate. The court held that
the miscalculation of the interest resulted in a bigger amount of debt than the
amount that was actually due. As a result, the bankruptcy notice was held to be
null. In Bungsar Hill Holdings Sdn Bhd v. Dr Amir Farid Datuk Isahak,10 it was
held that the annulment of a bankruptcy order does not involve technical defects
only. It is wider and covers other ‘legal grounds’, which may include the ability
of a debtor to pay his debts. In this case, since the respondent was able to pay his
debt, it was legally justified for the court to annul the bankruptcy order under
Section 105 of IA 1967.
Meanwhile, in the case of Ting Nguk Yong v Bank Utama (Malaysia) Bhd,11
the court disallowed a bankrupt to be discharged since the agreement to pay
5Section 33 (4) and 33(6) of IA 1967.
6[2014] 5 CLJ 695.
7F Lee (n 2).
8[2010] 4 MLJ 285.
9[2010] 7 CLJ 190; [2009] 1 LNS 1436.
10[2005] 2 CLJ 809.
11[1999] 1 CLJ 173.
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Ringgit Malaysia (RM) 500,000.00 as a full settlement of the debts, which in
actual fact amounted to RM1,500,000.00, was not valid. Similarly, in the case of
Kwong Yik Bank Bhd v Hah Chiew Yin Yin,12 an application for annulment was
rejected since the respondent (bankrupt) had failed to satisfy the court that a debt
lawfully due to the appellant had been paid in full and in cash.
2.3. Discharge by certificate of director general of insolvency
Section 33A(1) of the IA 1967 gives the DGI discretionary power to issue a cer-
tificate discharging a bankrupt from bankruptcy. Under the old provision of the
BA 1967, the certificate could only be issued after a period of 5 years, counting
from the date when the receiving order and adjudication order were made.
However, since the IA 1967 abolished the two-tier system, which consisted of the
receiving order and adjudication order, the certificate of discharge may be issued
by the DGI 5 years after the bankruptcy order was made.13
Section 33B of the IA 1967 provides that creditors may object to the issuance
of a certificate of discharge issued by the DGI. The objection, however, must be
made within 21 days from the date the creditors were notified of the application
by the bankrupt for a discharge as stated in Section 33B(2) of IA 1967. The objec-
tion is to be made to the DGI by way of a notice, which must contain the grounds
for such an objection. A creditor who fails to furnish a notice of objection along
with the grounds of objection shall be deemed to have no objection to the dis-
charge.14 If the DGI rejects the creditor’s objection, the latter may apply to the
court for an order to stop the DGI from issuing a certificate of discharge.15 The
court in dismissing or granting the creditor’s objection to the DGI certificate of
discharge shall hear an explanation from the DGI and also the bankrupt.16
Apparently, the BA 1967 did not put any limitation on to whom the objection
can be attached. The BA 1967 allows the creditors to object to the issuance of the
DGI’s certificate of discharge. However, a new provision under the IA 1967 in
Section 33B(2A) provides that creditors may not object to the issuance of a cer-
tificate of discharge by the DGI in cases where the application was made by:
a. a bankrupt who was adjudged bankrupt by reason of him being a social guarantor;
b. a bankrupt who is registered as a person with disability under the Persons with
Disabilities Act 2008;
c. a deceased bankrupt; or
d. a bankrupt suffering from a serious illness certified by a Government
Medical Officer.
12[1985] 2 MLJ 452.
13According to section 4 of the IA 1967 the court may on bankruptcy petition being
presented by a creditor under section 6 or by a debtor under 7, make a
bankruptcy order.
14See section 33B(3) of the IA 1967.
15Section 33B (4) of IA 1967.
16Section 33B (6) of IA 1967.
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The DGI’s discretionary power to issue a certificate of discharge is not abso-
lute.17 In Re Benny Ong Swee Siang; Ex P United Overseas Bank (Malaysia)
Bhd,18 the High Court held that the DGI does not have an absolute discretion to
issue the certificate of discharge and his discretion must be exercised reasonably
and with due consideration as demanded by public interest, reason and justice.
Further, in Mayban Finance Bhd v Lee Kee Sen,19 the High Court said that the
discretion must be played justly to balance the interests of the bankrupt in freeing
himself from the chains of bankruptcy and the right of the creditors to receive the
judgment sum.
2.4. Automatic discharge
The BA 1967 lacked provisions for automatic discharge. In April 2015, a proposal
to reform the BA was made which included amendments to provisions relating to
the methods of discharging a bankrupt.20 In particular, it was proposed that a
bankrupt is given a second chance via an automatic discharge after the expiration
of five years from the date of the bankruptcy order.21 It was also proposed in the
same year that an automatic discharge is only allowed if the bankrupt has paid at
least 50 per cent of the provable debts, fulfilled all the conditions imposed on a
bankrupt under the IA 1967 and obeyed all the instructions of the DGI.22
The proposal for an automatic discharge was accepted and introduced
under Section 33C(1) of the IA 1967, and it is important to note that unlike
the proposal made in 2015, automatic discharge is now made available after
three years from the date that the bankrupt submitted his statement of affairs.23
The DGI will issue a certificate of discharge after receiving the application
together with a payment of prescribed fees. Previously under the BA 1967, even
if a debtor has paid off his debts, he is not automatically discharged from bank-
ruptcy. The previous bankruptcy law required a person to be discharged from
17T Padasian Revamping The Bankruptcy Act 1967. <https://www.skrine.com/insights/
newsletter/december-2016/revamping-the-bankruptcy-act-1967> accessed 22 May 2019.
18[2016] 3 CLJ 1001.
19[2014] 10 CLJ 543.
20Malaysian Department of Insolvency (2015). A Proposal to Reform Bankruptcy Act
1967, Department of Insolvency- Public Consultation (2015) 1–85. <http://www.mdi.
gov.my/index.php/component/content/article/95-about-us/proposed-reform-of-the-
bankruptcy-act/664> accessed 28 January 2020.
21Ibid.
22Ibid.
23Section 16(1) of the IA 1967 states that bankrupt’s statement of affairs cover a
statement of and in relation to his affairs in the prescribed form, verified by affidavit,
showing the particulars of his assets, debts and liabilities, the names, residences and
occupations of his creditors, the securities held by them respectively, the dates when
the securities were respectively given, the cause of his insolvency, the date when he
last balanced his accounts before becoming insolvent, the amount of his capital at the
date of such balance, after providing for all his liabilities and making allowances for
bad and doubtful debts, and such further and other information as is prescribed or as
the Director General of Insolvency requires.
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bankruptcy to wait for at least five years before the DGI issued a certificate of dis-
charge to the debtor.24
However, Section 33C(1)(a) and (b) of the IA 1967 requires the bankrupt to
achieve a prescribed amount of target contribution of his provable debt25 set by
the DGI and render an account of monies and property to the DGI to be eligible
for automatic discharge. It should be noted that in order to achieve the target
amount as mentioned above, the DGI would take into account various aspects as
listed under Section 33C(2)(a)-(f) of the IA 1967. Among others, the DGI will
consider the current monthly income of the bankrupt, the extent to which the cur-
rent monthly income of the bankrupt’s spouse may contribute to the maintenance
of the bankrupt’s family, and the reasonable expenses for the maintenance of the
bankrupt and the bankrupt’s family.
Section 33C(3) imposes on the DGI a duty to notify each of the creditors not
less than six months before the expiration of the period of three years; however,
such notice shall not be served earlier than a year before the expiration of three
years. In addition, Section 33C(4) of the IA 1967 allows a creditor to object to the
discharge within 21 days from the date the notice was served to him. The creditor
can object by applying for a court order to suspend the discharge. The court can
suspend the discharge if it is found that:
i. the bankrupt had failed to cooperate in the administration of his estate;
ii. the discharge would prejudice the administration of the bankrupt’s estate; or,
iii. the bankrupt has committed any offences under the IA 1967 or under Sections 421,
422, 423 or 424 of the Penal Code.
The court upon hearing the application by the creditor may, under Section
33C(7), dismiss the application and approve the discharge or suspend the dis-
charge for a period of 2 years if the circumstances provided under Section 33C(4)
of the IA 1967 are proven. In cases where the creditor does not file any objection
to the discharge as provided under Section 33C(4) of the IA 1967, the process for
discharge will proceed accordingly.
It has been pointed out that under the new provisions of automatic discharge
there are limited grounds for creditors to make objections.26 Indeed, such objec-
tions may usually involve a criminal offence committed by the debtors that caused
them to fall into bankruptcy, such as dishonest dealing in property purchases and
other types of fraud.27 Perhaps with fewer grounds for creditors to object, the pro-
cess of automatic discharge could be made faster.28 It is claimed that the introduc-
tion of automatic discharge is in line with the government’s aspiration for
bankrupts to return and contribute to the economy.29 At the same time, it reduces
24KA Noordin, ‘Finance: Bankruptcy Act Amendment To Reduce Debtors’ Burden’
(2017) The Edge Malaysia. <https://www.theedgemarkets.com/article/finance-bankruptcy-
act-amendment-reduce-debtors%E2%80%99-burden> accessed 28 January 2020.
25Section 2 defines ‘provable debt’ includes any debt or liability by the IA 1967 made
provable in bankruptcy.
26KA Nordin (n. 24).
27Ibid.
28Ibid.
29Bernama (2017). Amended Insolvency Act to reduce bankruptcy by half. <https://
www.themalaysianinsight.com/s/17436/> accessed 28 January 2020.
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the time required to administer bankruptcy cases, and benefits creditors as pay-
ment from a bankrupt could be obtained within a period of three years.30 It
remains to be seen whether the three-year period to qualify for automatic dis-
charge will change in the future for Malaysia. Other Commonwealth countries
such as Australia have changed the law on automatic discharge a few times.
Australia initially had a three-year automatic discharge period but introduced a
six-month automatic discharge in 1996, resulting in widespread abuse of the sys-
tem. Interestingly, the law was changed back to the three-year period in 2003 and
new powers to reject debtors’ petitions were introduced.31 A recent amendment to
its Bankruptcy Act would allow a bankrupt to qualify for automatic discharge
after one year instead of three years.
It should be noted that the Malaysian law on bankruptcy discharge is comparable
with other commonwealth countries like UK and Singapore. Similar to Malaysia,
Singapore’s Bankruptcy Act (Chapter 20) provides three methods for the bankrupts
to be discharged i.e., discharge by the certificate of the DGI (known as OA in
Singapore), court order, and annulment of court. In both jurisdictions an application
to be discharged by court order can be made at any time after the bankruptcy order
was made against the bankrupt. Meanwhile, the application to annul the bankruptcy
order may be made considering the time the bankruptcy order was made, the pay-
ment of the debts, the residents of the majority creditors and where the court’s pro-
ceedings were pending. However, the two countries differed about discharge of
bankrupt by a certificate of DGI or OA. Malaysian bankrupts will have to wait lon-
ger due to the discharge application can be made after a period of five-year lapse
after the bankruptcy order is made, whereby in Singapore, this only can be made
after a duration of three-years has expired or lapsed since the date of commencement
of the bankruptcy; and the debts which have been proven in bankruptcy lesser than
$500,000, or such other sum as may be prescribed. Sadly, these three methods men-
tioned were considered as complex as it involved very cumbersome procedures and
time consuming process that caused very hard for the discharge application to be
granted. The reform of Malaysian bankruptcy law via IA 1967 has granted bankrupts
in Malaysia at least on an equal footing with the UK’s bankrupts when automatic
discharge was introduced. If in the UK, a bankrupt is discharged automatically after
one year from the date of the bankruptcy order was made unless the bankrupt is sub-
ject of a Bankrupt Restrictions Order or Bankruptcy Restrictions Undertakings. On
the other hand, in Malaysia a discharge is available to a debtor three years after the
submission of his statement of affairs and subject to achieving the target contribution
set by the DGI and having rendered an account of monies and property to
the DGI.32
30Ibid.
31N Levy and P French, ‘The Enterprise Act 2002: preparing for the next recession?’
(2003) 153(7089) New Law Journal 1113.
32See further R Azmi, A Abd. Razak and SNS Ahmad ‘Discharge in Bankruptcy: a
comparative analysis of law and practice between Malaysia, UK and Singapore-
What Can We Learn?’ (2017) <https://www.tandfonline.com/doi/abs/10.1080/
03050718.2017.1413989> accessed 22 May 2019.
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3. Pre-rehabilitation post insolvency act 1967
In view of limitations in the pre-rehabilitation schemes in Malaysia, the
Malaysian Department of Insolvency (MDI) held a public consultation in 2015.
The pre-rehabilitation schemes suggested by the participants were Voluntary
Arrangement (VA) and Debt Repayment Plan (DRP). The proposed Voluntary
Arrangement (VA) is modelled after the Individual Voluntary Arrangement (IVA)
as practiced in the UK33 and Singapore. For some reason, the DRP proposed in
the public consultation mentioned earlier did not materialise and was excluded
from the IA 1967. Only VA is provided under the IA 1967. VA is now considered
as a rescue mechanism that shields the debtor from the effects of bankruptcy,
whereby a debtor can negotiate a debt settlement proposal with his creditors.34
It is submitted that even though the introduction of VA may upset creditors,
the best alternative to enable repayment must be enforced.35 The following sec-
tion discusses procedures involved in the application of VA under the IA 1967.
3.1. Voluntary arrangement
Section 2A of the IA 1967 defines VA as a composition in satisfaction of a debt-
or’s debt or a scheme of arrangement of a debtor’s affairs. The VA process starts
with a proposal by a debtor to his creditors at any time before he is adjudged
bankrupt.36 To initiate the proposal, a debtor is required under subsection (2) of
IA 1967 to:
a. appoint a nominee, who will act as an independent professional to oversee and
supervise the VA; and
b. file a court application for an interim order for VA and submit a copy of the appli-
cation to the DGI.
It should be noted that Section 2C(3) of the IA 1967 has a special rule for
firms. In the case of a firm, which proposes a VA to its creditors, the firm or a
partner of the firm must first obtain consent to enter into a VA from all or the
majority of its partners. The VA is not applicable to an undischarged bankrupt
and limited liability partnerships. Interestingly, in the UK, an application to the
court for IVA may be made either with or without an interim order. Furthermore,
not only a debtor may make an application to the court for IVA’s interim order, if
the debtor is an undischarged bankrupt, he or she is still eligible but such applica-
tion may be made by the trustee of his estate, or the official receiver along with
the notice of proposal to the trustee or the official receiver. As noted, unlike
Malaysian VA, it is possible an application to the court for IVA to be made
33Unsurprisingly VA in Malaysia shares a lot of similarities with IVA in UK yet
differed in some aspects. The provisions on IVA is stated under section 252-263G of
IA 1986. See further discussion below.
34B Mckenzie (n 1).
35D Cheah and S Ho (2016). Changes to Bankruptcy Act – Easier to Get Out of Bankruptcy?
<http://dnh.com.my/changes-to-bankruptcy-act-easier-to-get-out-of-bankruptcy/> accessed
22 May 2019.
36Section 2C(1), IA 1967.
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without an interim order and it is reported that the reason to remove the require-
ment for an interim order is to reduce the costs and delays in the IVA procedure.
It has been pointed out that the IVA’s proposal put forward by a debtor as a
means of avoiding bankruptcy, and if such proposal comes from an undischarged
bankrupt it is possible that it is made with a view to having the bank-
ruptcy annulled.37
3.1.1. Validity of interim order and moratorium effect
An interim order for a VA issued under Section 2D(1) and (3) of the IA 1967 is
valid for three months and is not extendable. Further, Section 2(E) of the IA 1967
provides that the VA has a moratorium effect. Once the moratorium comes into
effect, the debtor is protected against a bankruptcy petition and other legal pro-
ceedings unless the petitioner or creditors obtain a court order. The notion of a
rescue mechanism via VA is highly associated with the moratorium effect stated
earlier. As noted, such a moratorium suspends the bankruptcy petition as well as
legal proceedings by the creditors against the debtor and indeed it may provide
‘breathing’ space for the debtor, possibly allowing rescue through a debt arrange-
ment proposal to be initiated during this period.
It should be noted that prior to the issuance of an interim order, the court must
be satisfied that no other application for VA has been filed by the debtor in the
past 12months from the date of application for the VA.38 It seems that every
12months, a debtor can apply to make arrangements with creditors for debt repay-
ment through VA. It is submitted that perhaps the restrictions to apply for the VA
are set as measures to prevent abuse of the process whereby a debtor proposes an
unreasonable negotiation just to get the 90-day time frame and apply for a new
arrangement immediately after the first one is rejected.39
3.1.2. Approval of VA
A VA proposal is presented to the creditors in the creditors’ meeting for approval.
The creditors can decide whether to approve the proposal, with or without modifi-
cation or to reject it. The decision of the meeting will be reported to the court and
the DGI. The court upon hearing the decision will revoke the interim order.
If the creditors accept the proposal with or without modification, Section 2I(3)
of the IA 1967 requires the creditors to pass a special resolution to that effect.
However, in giving the approval the following conditions must be fulfilled:
a. a modification is acceptable in law as long as it does not change the nature of the
proposal to such an extent that it ceases to be a VA proposal;
b. the debtor’s consent to the modification must be obtained;
37Section 2B, IA 1967. See also section 253(1)–(4) of UK’s IA 1986 and A Walters,
‘Individual Voluntary Arrangements: A ‘Fresh Start’ for Salaried Consumer Debtors in
England and Wales.’ (2009) 18(1) International Insolvency Review 5–36. Nottingham
Trent University. See also <https://www.insolvencydirect.bis.gov.uk/casehelpmanual/I/
IndividualVoluntaryArrangements.htm> accessed 28 May 2019.
38Section 2D (1) and Section 2D(2) (a) of the IA 1976.
39KA Nordin (n 24).
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c. in cases where the debtor has secured creditors, the consent of these creditors is
necessary if the proposal or any modification to the proposal affects their right to
enforce their securities; and
d. the VA proposal cannot be approved without the consent of the preferential creditors
if it allows payment to the other creditors to be made in priority to the preferential
creditors’ debts except in accordance with Section 43 of the IA 1967.40
Priority of payment list in Section 43 of the IA 1967 states that in the distribu-
tion of the property of a bankrupt, the following debts shall be paid in priority to
all other debts:
a. all local rates and land tax due from the bankrupt from the date of the bankruptcy
order and having become due and payable within the next 12 months before
that time;
b. income tax and other assessed taxes on the bankrupt up to the 31st day of the next
December before the date of the receiving order and not exceeding the whole
year’s assessment;
c. all wages or salary of any clerk, servant, labourer or workman not exceeding one
thousand ringgit for each, whether payable for time or piece work or whether or not
payable wholly or in part by way of commission in respect of services rendered to
the bankrupt during the period of five months before the date of the bankruptcy
order or the date of the termination of his service if the latter occurs within twelve
months of and precedes the date of the bankruptcy order; provided that, where any
clerk, servant, labourer or workman has entered into a contract for the payment of
his wages or any part thereof in a lump sum at the end of the year of hiring, the pri-
ority under this section shall extend to the whole of such sum, or a part thereof, as
the court may decide to be due under the contract, proportionate to the time of ser-
vice up to the date of the bankruptcy order;
d. all amounts due in respect of contributions payable during the twelve months before
the date of the bankruptcy order by the bankrupt as the employer of any person
under any law relating to provident funds; and
e. all amounts due in respect of workmen’s compensation under any law relating to
workmen’s compensation accrued before the date of the bankruptcy order.
It can be seen that the current bankruptcy regime promotes social benefits and
the wellbeing of the employees as well as secures the Government’s revenues
when the debts owed to them should be paid ahead of all other debts.
3.1.3. Effects of approval
Once the approval for the proposed VA is obtained, Section 2K(1) of the IA 1967
says that it has the following effects:
a. the approval is effective as if it were made by the debtor at the meeting; and
b. it binds those who had notice of and were entitled to vote at the meeting irrespective
of whether he was or was not present or represented at the meeting.
40See further below.
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Section 2K(4) of the IA 1967 further mentions that during the effective period
of the VA, the debtor shall not enter into a credit facility, unless all the creditors
in the VA consent to it and the potential creditor is informed of the debtor’s VA
with the existing creditors. Perhaps such restriction is imposed to encourage debt-
ors to take responsibility for their financial situation. Indeed, to enter into a new
credit facility is considered irresponsible borrowing when they have already
incurred unpaid debts and are on the brink of financial collapse, where without
the new ‘rescue mechanism’ via VA, they could be declared bankrupts.
3.1.4. Revocation of the arrangement
A VA is revocable for two reasons. The first reason is the failure of the debtor to
comply with his duty under the VA. When this failure occurs, any creditor bound
by the VA may file or proceed with a bankruptcy petition against the debtor as
provided under Section 2O of the IA 1967. Another reason comes under Section
2P of the IA 1967, which ceases the VA by the death of the debtor. An interesting
fact about the revocation of VA: previously, it was proposed by the public con-
sultation in 2015 that the VA would end when the period of the VA has ended,
the debtor fails to make the payment as promised under the VA, when he is adju-
dicated as a bankrupt or in the event of his death.41 Some, if not all, of the pro-
posals suggested have been codified under Sections 2O and 2P of the IA 1967.
3.1.5. Review of meeting’s decision
As suggested by the public consultation in 2015, Section 2L(1) of the IA 1967
provides that any decisions made by the DGI concerning VA can be brought to
the court for review. When the IA 1967 came into force, such a proposal was
incorporated within the ambit of Section 2L of the Act. Under the said section, an
application may be filed by any debtor, nominee42 or person who is entitled to
vote at the meeting of the creditors to review the decision made for the approval
of the VA. The grounds for review provided under Section 2L(1) include:
a. the VA unfairly prejudices the interests of the debtor or any of the debtor’s cred-
itors; or
b. there was some material irregularity at or in relation to the meeting.
Upon reviewing the decision made for the approval of the VA, the court may
decide based on Section fewer than 2L(2):
a. to revoke or suspend the approval given at the creditors’ meeting, or
b. direct any person to summon a further meeting of the creditors to consider any
revised proposal the debtor may make or, in case there was some material irregular-
ity at or in relation to the meeting, to reconsider the original proposal of the debtor.
41See also Malaysian Department of Insolvency (2015). A Proposal to Reform
Bankruptcy Act 1967, Department of Insolvency – Public Consultation (2015) 1–85.
<http://www.mdi.gov.my/index.php/component/content/article/95-about-us/proposed-
reform-of-the-bankruptcy-act/664> accessed 28 January 2020.
42See 4.2 Role of a Nominee for further discussion on nominee.
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Accordingly, upon hearing an application for review, the court may revoke or
suspend the decision made at the creditors’ meeting. Alternatively, a further meet-
ing of creditors may be summoned to consider any revised proposal the debtor
may make, and if there has been some irregularity at or in relation to the meeting,
to reconsider the original proposal of the debtor. Nevertheless, Section 2L(4) of
the IA 1967 provides that if during the review the court is satisfied that the debtor
does not intend to submit a revised proposal, it shall revoke the direction and
revoke or suspend any approval given at the creditors’ meeting. Meanwhile,
Section 2L(5) of the IA 1967 states that the court may extend the validity of any
interim order in relation to the debtor’s revised proposal for a period not exceed-
ing 30 days.
It is important to note that under Section 2L(3), an application to the court for
a review shall not be made until after 30 days from the date the decision of the
meeting of creditors approving the VA is reported to the court by the nominee. As
far as the VA is concerned, it is submitted that the new law will make commenc-
ing bankruptcy proceedings more difficult for creditors as debtors will have more
time to seek recourse.43 The process of VA under IA 1967 is shown in Figure 1.
1. A debtor proposes VA 
before adjudicated 
bankrupt
2. Debtor appoints a 
nominee and files 
applicaon for VA to the 
court
3. Court makes an 
interim order for VA 
(Valid for 90 days)
4. An interim order has 
a moratorium effect
5. Nominee summons a 
creditor meeng
6. Approval of VA by 
special resoluon with 
or without modificaon 
or rejecon of VA 
proposal
7. Nominee reports the 
decision of creditor’s 
meeng to the court
8. Dissasfacon = 
Applicaon to review  
decision of creditor’s 
meeng
9. Implementaon and 
Supervision of VA by a 
nominee
10. Compleon of VA
11. If the debtor fails to 
comply with provision 
under VA, a creditor 
may peon for 
bankruptcy
12. VA ceases upon the 
death of the debtor
Figure 1. Flow chart of VA process.
Note: The flow chart is under Malaysian bankruptcy law not Islamic law.
43KA Nordin (n 24).
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4. Roles of a nominee
It should be noted that when the IA 1967 came into force, among the new main
aspects of the ‘rescue mechanism’ via the VA was the appointment of a nominee.
In order to qualify as a nominee, one must register with the DGI.44 Interestingly,
the current IA 1967 authorises an officer of a body corporate established under
the Central Bank of Malaysia (CBOM) Act 2009 for the purposes of providing
financial counselling, debt management services and education on financial man-
agement to act as a nominee, but is not required to register with the DGI.45
Accordingly, this has opened the door for the Malaysian Credit Counselling and
Debt Management Agency, also known as the Agensi Kaunseling dan
Pengurusan Kredit (AKPK), to intervene as a nominee on behalf of a debtor to
bring together the latter and his creditors to negotiate a VA.46
A nominee can be a registered public accountant or auditor or an advocate and
solicitor; or such other person as prescribed by the Minister.47 Furthermore, a
nominee must not be an undischarged bankrupt, of unsound mind, under proper-
ties assignment and not subject to any criminal offences.48 Section 2G(2) of the
IA 1967 mandates the Minister to prescribe the procedures and fees to be charged
for the registration of nominees. Under Section 2Q of the IA 1967, the Minister
may prescribe the scale of fees to be charged by nominees in respect of VA.
The nominee’s role includes summoning a meeting of creditors under Section
2(I) of the IA 1967. Under Section 2I(1) of the IA 1967, where an interim order
has been made, the nominee shall call for a meeting by giving each and every one
of the creditors a prescribed notice to approve the debtor’s proposal for a VA. It
is important to note that a nominee shall summon the creditors’ meeting within
90 days of the validity of the interim order.
In order to enable the nominee to prepare the debtor’s VA proposal, the latter
shall submit the following to the nominee:49
44Section 2F (1) of IA 1967.
45Section 2F(2) of IA 1967.
46AKPK was set up by the Central Bank of Malaysia in April 2006 to help individuals
take control of their financial situation and gain peace of mind that comes with wise
financial management. To date, AKPK has yet to handle its first case since VA was
introduced via IA 1967 in October 2017. The AKPK track record has proven that under
the Debt Management Programme (DMP), the AKPK can influence creditors to get
their consensus to restructure the debtors’ loan and not take action once the debtors are
enrolled under the DMP,. It is to be seen whether AKPK can convince the creditors
when the former assists the debtor to prepare a VA proposal which may include a debt
repayment plan for creditors when AKPK is appointed as a nominee. See W Mohd
Zakaria (2018). AKPK Ready to Come to Rescue of Debtors on Brink of Bankruptcy.
<www.thesundaily.my/news/2018/01/29/akpk-ready-come-rescue-debtors-brink-
bankruptcy/>. accessed 28 May 2019. See also R Azmi, A Abd. Razak and SNS
Ahmad ‘Debt Management Programme (DMP) in Malaysia, The United Kingdom (UK)
and Singapore: What Can We Learn?’ (2017) 97 (24-II) Man In India 421–39.
47Section 2G (1) (a) (i),(ii) & (iii) of the IA 1967.
48Section 2G (1) (b), (c), (d) & (e) of IA 1967.
49Section 2I (2) (a)-(b) of IA 1967.
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a. where the debtor is an individual, a statement of affairs which contains—
b. the particulars of his assets, creditors, debts and other liabilities; and if the debtor is
a firm particulars of the assets, creditors, debts and other liabilities of the firm and
of each partner. The nominee may also request other information to facilitate the
preparation of the VA proposal.
Section 2(I)(5) of the IA 1967 states that it is an offence for a debtor to make
a false representation or to commit any other fraud for the purpose of obtaining
the approval of the creditors for a VA. The offence is punishable, on conviction,
by imprisonment for a term not exceeding two years or a fine not exceeding five
thousand ringgit or both.
Further, Section 2J(1) of IA 1967 requires the nominee to submit the decision
of the creditors to the court. A copy of the report containing the terms of the VA
bearing the seal of the court must be served on the debtor and creditors.
Consequently, where the proposal is declined by the creditors, the interim order
which is in force in relation to the debtor also will be set aside.50 In addition,
Section 2(N)(1) provides that a nominee also has a duty to supervise the imple-
mentation of the VA once the VA is approved in the creditors’ meeting.
However, in exercising his duty to supervise the implementation of the VA, if the
debtor or creditor is dissatisfied with ‘any act, omission or decision’ of the nom-
inee, Section 2N(2) of the IA 1967 allows them to apply to the court to review
such acts, omissions or decisions. The court may take the following action under
Section 2N(3) of the IA 1967:
a. confirm, reverse or modify any act or decision of the nominee; or
b. give such directions to the nominee or make such an order as the court thinks fit.
Perhaps the provisions within the ambit of Section 2N of the IA 1967 that
empowers the court to review the nominee’s act, omission or decision could be an
advantage in order to avoid potential abuse of the nominee’s power as well as if
the nominee neglects the debtor or creditors’ interest during the implementation
of the VA. However, it could also be a hindrance to making the VA a successful
scheme for debt arrangement if there is too much interference from the court con-
cerning VA.
5. An overview of debt and bankruptcy in Islam
It is important to note that Malaysia being a Commonwealth country, the judicial
and legal system is essentially based on the English common law. Indeed, the
Malaysian bankruptcy law has evolved through the interaction and interdepend-
ence of case law that originated in England. Indeed, bankruptcy discharge in
Malaysia has a lot of similarities with the one in England and the new automatic
discharge and pre-rehabilitation scheme is modelled after the IVA as practiced in
England. It is important to note that the Malaysian bankruptcy law is based on the
50Section 2J(2) of the IA 1967.
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English Bankruptcy Act 1914, which can be traced back to the 17th century,51
and it can be compared with Islamic bankruptcy law, which had been developed
more than 1,000 years ago.52 The differences and similarities between these two
laws – where one is a common law or ‘secular law’ and the other is a religious
law53 – are discussed below.
Generally, Islam does not prohibit debt. However, Islam discourages heavy use
of debt since it could lead to harmful consequences. Muslims are demanded to con-
tinually cultivate a sincere character for financial accountability, honour their finan-
cial commitments as well as discharge all of their responsibilities.54 It is considered
a duty for a Muslim to be solvent in his financial affairs and matters. In cases where
debts become necessary, Islam forbids the taking of usury, where the lender takes
advantage of the desperate situation of the debtor.55 The permission of incurring
debts in Islam is cited in the Holy Quran in Surah Al-Baqarah verse 282:
O you who believe! When you contract a debt for a fixed term, record it in
writing. Let a scribe record it in writing with honesty between you…
In terms of bankruptcy, Islamic law has no specific procedure for ‘bankruptcy’.
Bankruptcy in Islamic law is closely related to the concept of iflas.56 Iflas literally
means bankrupt, and seems to apply to business entities or companies when an
entity’s assets are less than its liabilities; also, when an entity has insufficient liquid
or monetisable assets to pay its debts as they become due.57 The word ‘muflis’ in
Arabic describes an individual, regardless of gender, who cannot settle his/her debts.
Consequently, he or she will become bankrupt, and the status is ended by full repay-
ment of all unforgiven debts or death. According to tradition from the Prophet
Muhammad, it was stated that ‘a debtor delaying paying a debt or an obligation with-
out a valid excuse, even to a wealthy person, is unjust and the soul of the Muslim
will be suspended with his debts and freed only when his debts are satisfied’.58
There are two forms of bankruptcy. The first is bankruptcy in which the debtor
totally lacks any non-essential assets to pay the debts owed. Second, if a debtor is
insolvent, but he has some property that he refuses to sell to pay matured debts,
51Ibid.
52SMH Siddiqui, ‘Insolvency in Shari’ah and Law: A Comparative Study’ in Hajjiri T
M, Cohen A (eds), Global Insolvency and Bankruptcy Practice for Sustainable
Economic Development (Palgrave Macmillan, London 2016).
53Ibid.
54B Bensaid and others, ‘Enduring Financial Debt: An Islamic Perspective’ (2013)
13(2) Middle-East Journal of Scientific Research 162–170, ISSN 1990-9233.
55Z Zainol, ANH Khairol Nizam, R Ab Rashid, ‘Exploring the Concept of Debt from
the Perspective of the Objectives of the Shariah’ (2016) 6(7S) International Journal of
Economics and Financial Issue.
56A Awad and RE Michael, ‘Iflas and Chapter 11: Classical Islamic Law and Modern
Bankruptcy’ (2010) 975(2010) 44 Int’l Law.
57Ibid.
58JJ Kilborn (2011), Foundations of Forgiveness in Islamic Bankruptcy Law: Sources,
Methodology, Diversity. <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
1908896> accessed 22 May 2019.
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the debtor’s assets might be subjected to forced liquidation in a formal proceeding
called interdiction (hajr).59
6. Bankruptcy discharge in Islam
Generally, with regard to the discharge mechanism in Islamic bankruptcy, there is
no other way to discharge a debtor from bankruptcy debt except by payment in
full. The core principle is that debt must be paid in full and it cannot be extin-
guished. In relation to this, the cancellation of debt is strongly forbidden in Islam
as can be seen in the following tradition narrated by Sayyidina Abdullah ibn
Umar where he relates the Prophet’s statement: ‘All the wrongs of a martyr are
forgiven, except his debts’.60
Indeed, Muslims are directed to fulfil their obligations and promises.61 Debt
repayment is considered as a religious and moral responsibility of a debtor.
Religious responsibility means it cannot be easily and fully discharged without
complete clearance of the debtor’s financial public obligations. Islam compels a
Muslim to repay his debts, where failure to do so is considered a sin and not just
a mere legal obligation to pay off all of the debts that one has the capacity to
repay. Indeed, for Muslims it is an obligation to abide by debts in the first place,
as mentioned in the Holy Quran, Surah Al-Maidah, verse 1: ‘O you who believe,
you shall fulfil your covenants’.
It has been pointed out62 that one of Prophet Muhammad’s traditions states
that ‘By the One in Whose hand is my soul, if a man were killed in battle for the
sake of God, then brought back to life, then killed and brought back to life again,
then killed and he owed a debt, he would not enter Paradise until his debt was
paid off’. It is claimed that this tradition further deepens Muslim consciousness of
the fact that obtaining divine pleasure is balanced upon the discharge of financial
dues and that one’s spiritual devotion to God is not genuine while other people’s
financial rights are violated.63
Furthermore, it is argued64 in regard to moral responsibility, according to
another tradition of Prophet Muhammad PBUH, that ‘The delay of a capable man
in paying his debts desecrates his honour and makes him liable to punishment’.
The said tradition demonstrates the significance in connecting the individual’s
self-worth to morality while sustaining the societal fabric, firstly through individ-
ual financial prudence, then followed by the application of law.65
59Ibid.
60P Venter and JHM Sprayregen, ‘Bankruptcy Reform in Saudi Arabia’ (2016) 34(2).
Law Journal Newsletters.
61JJ Kilborn (n 58).
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6.1. Creditor voluntary bankruptcy discharge
Despite the above discussion, the application and encouragement of bankruptcy dis-
charge in Islam can be seen in several Qur’anic verses. It is suggested that the creditor
should be lenient to the debtor, where to forgive a debtor from repayment is a great
form of charity, as stated in the Holy Qur’an, Surah Baqarah, verse 280: ‘And if the
debtor is in a difficult situation, then grant him time until it is easy for him to repay,
but it you remit it by way of charity, that is better for you if you did but know’.
Accordingly, the abovementioned verse promotes voluntary remission. In one
situation, the Prophet encouraged Sayyidina Ka’b bin Malik to show leniency to a
debtor. Due to this, Ka’b bin Malik reduced the debtor’s loan by half.66 The
Prophet also stated: ‘That person who desires that Allah relieves him of difficulty
and worry on the Day of Judgement, let him grant respite or forgive a debtor’.67
Sayyidina Buraida related that the Prophet stated: ‘The individual who grants res-
pite or relief to a debtor in difficulty, he will have the reward of giving Sadaqah
written for him for every day he grants respite’. However, it is submitted that in
order to obtain a discharge under Islamic bankruptcy law, it must be proven that
there is a real difficulty on the part of a debtor to pay debts owed to the creditor.
Failure to pay debts, especially by debtors who are able to pay, is not surprisingly
soundly condemned under Islamic teaching.68
Other than the voluntary elements, the application of creditor voluntary bank-
ruptcy discharge under the condition of the ‘difficulty of a debtor to pay debts’ is
a must in order to obtain debt relief. It is submitted that only debtors who are ‘in
a difficulty’ are entitled to a respite.69 However, in this situation, the term
‘difficulty’ is not clearly defined. The considered factors might be the income of a
debtor, family needs to be supported by a debtor, etc.70
6.2. Compulsory bankruptcy discharge
As compared to automatic discharge under the IA 1967, compulsory and coercive
discharge of debt is not mandated in Islam. The Qur’an does not oblige creditors
to remit debts, even if the debtor is ‘in a difficulty’.71 As mentioned above, only
voluntary discharge by a creditor is permissible. It is suggested that no pious
Muslim would be expected to seek a discharge without his creditors’ release of
the discharged portion.72 However, there is also a contention that despite it is not
the obligation of a creditor to remit a debtor’s debt, several ahadith seem to sug-
gest that creditors might be compelled to forgive at least part of their debts.
66JJ Kilborn (n 58).
67Ibid.
68JJ Kilborn (n 58).
69Islamic Financial Services Board, Effective Insolvency Regimes: Institutional,
Regulatory and Legal Issues Relating to Islamic Finance (The World Bank 2011).
ISBN 978-967-5687-02-0.
70Ibid.
71UA Oseni, MK Hassan and R Hassan, Emerging Issues in Islamic Finance Law and
Practice in Malaysia (Emerald Publishing, 2019).
72JJ Kilborn (n 58).
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On one occasion the Prophet Muhammad PBUH interceded in a debt collec-
tion dispute between two of his Companions, Ka’b and Ibn Abi Hadrad, in the
mosque attached to the Prophet’s home. Prophet Muhammad PBUH had
addressed: “Ka’b, ‘O Ka’b!’ Ka’b replied, ‘Here I am, Oh Allah’s Apostle.’ (He
said to him), ‘Reduce your debt to one half,’ gesturing with his hand. Ka’b said,
‘I have done so, O Allah’s Apostle!’ On that the Prophet said to Ibn Abi Hadrad,
‘Get up and repay the debt to him’.73
In addition, Abu Sa’id al-Khudri tells the story of a man who had suffered a
property loss, causing his debt to increase. The Prophet first told the community
to give the man charity so he could pay, but not enough was collected to retire his
debt. Finally, the Prophet seemed to have limited the collection activities of the
man’s creditors, saying to them, ‘Take what you find, and you will have nothing
beyond that.’74
6.3. Bankruptcy discharge through zakat
The other alternative to help a debtor from bankruptcy in Islam is through wealth
distribution called zakat paid as a compulsory tax in Islam by the community.75
Accordingly, the Qur’an identifies several categories of people entitled to zakat
distribution which include debtors (gharimun). This is supported when the
Prophet directed the community to give charity to help a man to pay off his debts
(though this was voluntary charity, sadaqa, not compulsory zakat).76 However,
the condition for a debtor for zakat entitlement is after having liquidated his non-
essential assets and only for the sole purpose of paying off their remaining
‘legitimate’ debts.77 This mechanism is very useful in a situation where creditors
cannot be reconciled to remitting their claims against bankrupt debtors and also
helps a bankrupt to have a fresh start in their life.78
7. Bankruptcy pre-rehabilitation in Islam
Before a person is adjudicated bankrupt due to his inability to pay his debts, it is
submitted that both a creditor and a debtor have the right to enter into a negoti-
ation for the settlement of the debts. Such a type of negotiation is encouraged in
Islam. Under such a situation, the creditor would enable the debtor to have the
opportunity to enter into negotiations to settle their respective claims.
In relation to this, the discretion of the qadi is vital. The qadi or judge plays
an important role in reaching a settlement through mediation and conciliation. It
73Bukhari 41:600, 606; 8:447, 460; 49:868, 869, 873; Muslim 10:3780, 3781.
74SS Ali, Insolvency and Debt Restructuring in Islamic Finance. Harvard-LSE
Workshop on Insolvency & Debt Restructuring in Islamic Finance. (London School of
Economics 2013).
75S Al-Fawzan (2005). A Summary for Islamic Jurispudence. Al-Maiman Publishing
House. Riyadh Saudi Arabia. <https://www.kalamullah.com/Books/A%20Summary%
20of%20Islamic%20Jurisprudence%201.pdf> accessed 22 May 2019.
76JJ Kilborn, Continuity, Change, and Innovation in Emerging Consumer Bankruptcy
Systems: Belgium and Luxembourg, (2006) 69 14 Am Bankr Inst L Rev 101–03.
77Ibid.
78Ibid.
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includes considering the issue of whether a debtor is hiding assets and how much
of the debtor’s wealth should be reserved to support his family.79 In addition, he
is not only to ensure that the settlement can maintain a positive relationship
between a debtor and creditor but also to restore them with a win-win situation 80
by allowing them to claim at least a partial gain and total loss is voided wherever
possible.81 It is in line with what the Qur’an advises when a dispute arises,
‘settlement is best and litigation should be the last resort of claim mechanism’.82
7.1. Bankruptcy pre-rehabilitation when the debtor denies the claim
This is a situation where a creditor claims a right against the debtor but does not
have a legally cognisable proof of the claim or right. It means that the money is
taken from a debtor fraudulently and falsely. However, a debtor must also prove
that he truly believes he does not owe the claim.83
7.2. Bankruptcy pre-rehabilitation when the debtor admits the claim
The second type of settlement is admission against interest, in which a debtor
admits that he owes a certain amount of money to a creditor and the creditor,
as a compromise, accepts less money to settle the claim immediately. The concept
is known as sulh where a creditor can accept a compromise or reduction of
the debt.
The creditor would thus make a donation or charitable forgiveness of
the remaining balance. This can be seen in the Quran 2:280: ‘If a person is
in difficulties, let there be respite until a time of ease. And if you give freely
[i.e., if you forgive the debt voluntarily] it would be better for you, if only
you knew’.
In order to expedite a smooth implementation of the settlement, the creation of
a pre-agreed schedule of payments, discounts, and assets to be liquidated to make
the settlement is suggested.84 However, it is argued that the arrangement might
involve dissatisfaction and disagreement since Islam emphasises the consent of
both parties in all transactions.85 In contrast, the jurists take the position that if the
creditor compromised his right voluntarily by giving the reduction as a gift, the
settlement is valid. Thus, they argue that it should not be called a settlement but
rather a gift.86
79JJ kilborn (n 58).
80A Al-Ramahi (2008). Sulh: A Crucial Part of Islamic Arbitration. LSE Law, Society




83A Awad and RE Michael (2010), ‘Iflas and Chapter 11: Classical Islamic Law and
Modern Bankruptcy” 975 44 Int’l Law.
84SS Ali, Insolvency And Debt Restructuring In Islamic Finance, Harvard-LSE
Workshop on Insolvency & Debt Restructuring in Islamic Finance (2013).
85Ibid.
86JJ. Kilborn (n 58).
Commonwealth Law Bulletin 207
Sulh is seen to provide many advantages for both the debtor and creditor. In
the case of Alhaji Usman Ya’u vs Lawal Musa,87 the defendant bought five bags
of fertiliser from the plaintiff totalling 20,000 on credit. The defendant failed to
make payment as scheduled. The defendant requested the plaintiff to compassion-
ately grant him more time until the market price of his farm’s produce had
increased enough for him to sell them and settle the debts. The parties finally
reached a sulh that the defendant should settle the debt in the next forty days and
as a result, the plaintiff thereby agreed to withdraw the case whenever the amount
was finally settled.
This case demonstrates that sulh or compromise between the creditor and
debtor gives benefits to both parties. It is not necessary for the creditor to prove to
the court the debtor’s guilt, and it gives an extension of time to a debtor to pay his
debts.88 If the creditor has been relieved of the burden to prove the guilt of the
debtor, the debtor has been blessed with an extension of time within which he can
pay the debt and avoid bankruptcy.
8. Evaluation
For Malaysian bankrupt, the introduction of automatic discharge is aimed at facili-
tating a quick way out of debts for a bankrupt and enables him or her to start
afresh, if compared with discharge by certificate of DGI, which can only be
applied for after five years of being declared bankrupt through a bankruptcy order.
Indeed, the government has emphasised that the amendments on law of discharge
can be used to assist more bankrupts to get out of bankruptcy. Even though, as
much as the government wants to give a second chance for bankrupts to start
afresh so they can return and contribute to the economy, it has been pointed out
that the changes to the law may force a review of existing business practices.89
This include creditors may impose tighter controls on their lending policy as well
as it may force creditors to innovate and create financial products underpinned by
multiple principal obligors rather than the more traditional lender-guarantor
arrangement.90 Furthermore, it is said the loan qualities might also improve, as
lenders may be slower to part with their monies without ensuring that there are
tangible securities rather than a mere personal commitment by debtors or guaran-
tor to repay any outstanding sum.91
Meanwhile, VA is the only bankruptcy pre-rehabilitation which is statutorily
granted and available for debtors in Malaysia. The introduction of the VA in the
IA 1967 has given Malaysian debtors an opportunity to participate in debt settle-
ment arrangements with their creditors in order to avoid bankruptcy. In terms of
automatic discharge, it is a new bankruptcy discharge method available for
87(Unreported) Case No. 293/213/2012, Sharia Court Funtua, Judgment delivered on 12/
12/2012. See also Idris Abdullahi Haroon (2017), The Use of Alternative Dispute
Resolution (Sulh) in Sharia Cases, National Judicial Institute.
88Ibid.
89Raja, Darrar and Loh, ‘Amendment to Bankruptcy Act 1967’ (2018) <https://
rajadarrylloh.com/news-05/> accessed 28 May 2019.
90Ibid.
91Ibid.
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debtors other than the existing discharge methods, which includes discharge by
court order, discharge by the DGI and annulment of bankruptcy order. The new
provisions on Malaysian bankruptcy discharge and a pre-rehabilitation mechanism
could be considered as part of the Malaysian government’s good effort to modern-
ise and humanise its 50-year old bankruptcy law inherited from England, as the
Malaysian bankruptcy law is based on the English Bankruptcy Act 1914. The
new ‘rescue’ mechanism through VA as well as automatic discharge has brought
the Malaysian bankruptcy law on par with the standard practice of developed
Commonwealth countries like the UK and Australia. Nevertheless, if one exam-
ines the new provisions of automatic discharge and VA, the creditors still gain the
‘upper hand’ when they are allowed to refuse debtors to be discharged once they
are notified, as well as to reject the debtor’s proposal for VA. Indeed, if the cred-
itors choose to approve the proposal, they are empowered to modify it to a certain
extent as long as such a modification is acceptable in law. It can also be seen that
the DGI and the court might find themselves having to do a balancing act between
allowing the rightful claims of creditors to get the money owed to them and to
give a second chance for debtors to start fresh and for the rearrangement of loans
through the VA. Interestingly, the Malaysian debtor will get ‘professional help’
from nominees to come up with proposals to restructure or rearrange their loans.
It is important to note that the discussion on discharge and pre-rehabilitation
under Islamic law is aimed to at least examines the differences and similarities
between these two laws – where one is a common law or ‘secular law’ (covers
Malaysian bankruptcy law which had inherited English law) and the other is a reli-
gious law. As noted earlier under Islamic law, Muslims are allowed to incur debts
for a necessary purpose. Generally, unlike Malaysian bankruptcy law which pro-
vide discharge by the certificate of the DGI court order, annulment of court and the
new ‘automatic discharge’, there is no specific concept of discharge of bankruptcy
in Islam, but a creditor is encouraged to be lenient to a debtor, where to forgive a
debtor of repayment is a great form of charity. A compromise through debt arrange-
ment with a debtor can also be pursued under Islamic law. As far as bankruptcy
pre-rehabilitation in Islam is concerned, the debtor and creditor may resort to debt
settlement, which is known as sulh, when there is no dispute towards the claimed
amount and a creditor could accept a compromise or reduction of the debt.
Fascinatingly, the concept of pre-rehabilitation in bankruptcy law and Islamic
law is comparable. Both legal systems agree to give debtors a second chance in
negotiating a debt settlement proposal with creditors. The notion of a rescue
mechanism via VA lies upon the moratorium effect that may cater for debtors
being ‘rescued’ instead of declared bankrupt. Meanwhile a settlement or sulh in
Islamic law allows for an arrangement between the debtor and creditors; indeed it
is a process to get the latter’s consensus to restructure the debtor’s loan, and is not
impossible for the latter to be lenient by accepting a compromise or reduction of
the debt through loan restructuring exercises. If the creditors approve the proposal
and it requires an extension of time to pay, the debtor may be blessed with a
second chance to settle the money owed to their creditors and avoid bankruptcy.
In contrast, if the debtor fails to comply with his duty to pay accordingly, the
creditor may file a bankruptcy petition against the debtor as a ‘punishment’ for
not honouring the settlement agreed earlier. In Islam, debtors are obliged to settle
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the debts that are not forgiven and owed to creditors, where failure to do so is
considered a sin as a ‘punishment’ for such wrongdoings.
9. Conclusion
In conclusion the discussion has pointed to bankrupts’ discharge being a relief
‘mechanism’ from creditors’ harassment. While pre-rehabilitation as a rescue
mechanism that shields the debtor from the effects of bankruptcy, whereby a
debtor can negotiate a debt settlement proposal with his creditors. For example
debtors can negotiate a debt settlement proposal with his creditors through a
five-year repayment plan that can be done any time before a debtor is adjudged
a bankrupt. Meanwhile the principle of discharge under Islamic bankruptcy law is
applicable to debtors who genuinely face hardship to pay their debts, and Islam
encourages creditors and debtors to enter into negotiation for the settlement of
debt instead of the debtors being declared bankrupt due to the inability to pay
their debts.
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